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Idaho Prosecuting Attorneys Association

OPPORTUNITY FOR JOINT LAW ENFORCEMENT/PROSECUTOR TRAINING
By Jared Olson, Idaho Traffic Safety Resource Prosecutor
All Idaho law enforcement officers are
invited to join Idaho prosecutors for specialized training on Body Cameras and
Advanced Internet Profiling at the Idaho
Prosecuting Attorney Association’s Annual
Summer Conference. The training will be
held on August 11th and 12th at The Riverside Hotel in Garden City. The registration
information is included on page 2 of this
issue.

Dr. William J. Lewinski, one of the world’s
leading behavioral scientists, and San Diego County Deputy District Attorney Damon Mosler will train on the concerns and
best practices of police body-worn cameras.
Next, Michele Stuart an international expert in internet profiling & intelligence
gathering will teach effective investigative
techniques to gather intelligence on suspects, witnesses and others involved in
criminal activity which includes impaired
driving. Michele will not only change the
way officers and prosecutors consider
gathering open-source database information on the web, but will also convince
participants how to better protect themselves personally with their cell phones
and online.

Body Cameras worn by police is expanding as a proposed solution to preventing
police misconduct and enhancing police
accountability. But the use of body cameras and dissemination of the video footage
is fraught with misunderstandings by the
viewer and other consequences. For example, the use of a single body camera recording may misrepresent what actually
occurs during an impaired driving investigation, or deceive the jury by showing Don’t miss this training opportunity --something the human eye cannot detect.
Register Today!
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Idaho Prosecuting Attorneys Association

BODY CAMERAS
August 11, 2016
8:00 am – 5:00 pm

ADVANCED INTERNET
PROFILING
August 12, 2016
8:00 am – 5:00 pm
POST Credit Approved!

The Riverside Hotel
2900 W Chinden Blvd, Boise ID 83714

Registration
is only

$100!

Dr. William J. Lewinski – Force Science Institute Ltd.
Dr. Lewinski is one of the world’s leading behavioral scientists whose work has focused primarily on the intensive
study of the human dynamics involved in high stress, life-threatening encounters. He has a Ph.D. in Psychology
with a concentration in Police Psychology and is a professor emeritus of Law Enforcement at Minnesota State
University, Mankato, where he taught for more than 28 years. Dr. Lewinski’s research has looked at subject and
officer movement in lethal force encounters, action/reaction parameters, perception and memory.

Damon Mosler – San Diego County District Attorney’s Office
Damon Mosler has been a deputy district attorney in San Diego County for 23 years. He has served as Chief of both
the Narcotics Division and Special Operations Division as well as law enforcement liaison to the Sheriff’s
Department. He has taught on a range of topics including body worn camera concerns.

Michele Stuart – JAG Investigations Inc.
Michele Stuart is an international expert in internet profiling & intelligence gathering, with over 25 years of
experience. Come learn techniques in locating ‘hidden’ online information using open - source databases on the
web. She will demonstrate effective investigative techniques to gather intelligence on suspects, gangs, drug
traffickers, human traffickers, impaired drivers, and other criminal activity.

CLICK HERE TO REGISTER
This 2-day course is a joint - training for law enforcement officers and prosecutors. The program will be held on
August 11 & 12, 2016 (Thu/Fri) at The Riverside Hotel in Boise, ID. Registration deadline is Monday, July 25, 2016.
BOOK ACCOMMODATIONS NOW
Space is limited, and this course will fill quickly. The IPAA has obtained government rates of $96.00 per night for attendees. To
receive these rates you must make your reservations by Wednesday, July 20, 2016 by contacting the Riverside Hotel directly at
(208)343-1871. Please indicate your attendance to the “IPAA Summer Conference” to obtain the government rate.
PLEASE CONTACT AMY ELLSWORTH AT AELLSWORTH@IPAA.US FOR MORE INFORMATION

State v. Rios, (2016):

Idaho Traffic Law Update
his/her consent to evidentiary testing.
(Note: Justice W. Jones dissented on this
A sheriff’s deputy found Eversole in the first issue.)
driver’s seat of a high-centered truck on a
2-foot tall brick berm with the truck’s en- As to the second issue, the Supreme Court
gine running. Eversole was arrested for held the district court did not abuse its disDUI, refused a breath test and a warrant- cretion when it denied Eversole’s motion
less blood draw was taken, which at the to dismiss. Eversole argued because his
time was permissible under Idaho case law. vehicle was stuck on a brick berm, it was
The Idaho Supreme Court granted review not operable, and therefore he was not in
of the Court of Appeal’s decision in this actual physical control of the vehicle. The
case on two issues: (1) Whether a driver’s Idaho Supreme Court rejected this argurefusal to submit to a breath alcohol test ment stating:
constitutes refusal to all other forms of
alcohol concentration testing; and (2) “This Court has not yet addressed whether
whether the district court erred when it a vehicle must be operable for an occupant
denied his motion to dismiss the DUI to be convicted of being in actual physical
charge because his truck was struck on a control of a vehicle while under the influbrick berm and therefore inoperable.
ence. However, the plain language of the
statute only requires that the defendant be
As to the first issue, the Supreme Court in the driver’s position of the motor vehicle
held when Eversole revoked his implied with the motor running to show that the
consent to breath testing, this revoked his defendant was in ‘actual physical control’
implied consent to all other forms of evi- of the vehicle. We decline to read addidentiary testing created by Idaho Code 18- tional requirements into the statute, par8002(1), which includes breath, blood, or ticularly where the language is clear and
urine testing. However, the Court expressly unambiguous.”
rejected Eversole’s argument the implied
consent statute was no longer valid in light Editor’s Note: Although the Supreme
of the U.S. Supreme Court’s decision in Court did not expressly state it was overMissouri v. McNeely, 133 S.Ct. 1552 turning State v. Adams, 142 Idaho 305
(2013). The Court simply held a revocation (Ct.App.2005), the above language proof statutory implied consent specifically vides a strong argument Adams is no
directed to one type of evidentiary testing, longer good law. I recommend prosecutors
constitutes a revocation to other forms of review both Eversole and Adams when an
evidentiary testing, unless the State proves argument is raised that the motor vehicle
by a preponderance of evidence some sub- must be operable for an individual to be in
sequent action or statement is made by the “actual physical control.”
driver within a reasonable time renewing

State v. Eversole, (2016):

Rios was charged with felony vehicular
manslaughter and felony leaving the
scene. After the fatality crash, Rios was
arrested and taken to a nearby hospital
where he was read the Administrative License Suspension (ALS) form and presented with a blood draw consent form.
Rios declined to sign the consent form.
The officer directed hospital staff to draw
Rios’ blood for evidentiary testing. Rios
did not verbally or physically resist and
presented his arm to the phlebotomist.
Rios argued implied consent alone does
not satisfy the consent exception to the
warrant requirement, and the State is required to prove a suspect gave actual voluntary consent at the time evidentiary testing was requested. The State argued the
district court erred in concluding Rios
withdrew implied consent be cause there
was no evidence Rios verbally or physically resisted the blood draw.
The Supreme Court held that under the
circumstances in this case, Rios’ refusal to
give actual consent by signing the form,
also withdrew his implied consent to evidentiary testing. Although the Court rejected Rios’ argument the State must prove
a suspect gave actual voluntary consent,
the court reasoned that under the specific
facts of this case, a suspect is faced with
two option when presented with a consent
form: (1) sign the form and give actual
consent; or (2) refuse to sign, withdraw
implied consent, and accept any penalties
for such a refusal under the implied consent statute.
Therefore, Rios revoked implied consent
by declining to sign the consent form, and
his failure to verbally or physically resist
the blood draw only showed he complied
with the officer’s orders, not renewing his
consent to the blood draw.
Editor’s Note: The U.S. Supreme Court
granted review in three impaired driving
cases to decide the constitutionality of implied consent laws, specifically, if there is
no warrant, whether an individual can be
charged with a crime for refusing to take
such a test. The Supreme Court hear oral
argument on these cases on April 20, 2016.
It remains to be seen, what, if any impact
these cases will have on Idaho’s implied
consent law. See For the Road, Jan. 2016.

Idaho Supreme Court Building
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(Continued on Page 4)

Idaho Traffic Law Continued . . .
State v. Chernobieff, (Ct.App.2016):
Chernobieff was arrested for DUI based on
evidence including the smell of alcohol
within his vehicle, his eyes were glassy
and bloodshot, a strong odor of alcohol on
his breath, his speech was slow and lethargic, he had difficulty completing some of
his sentences, he appeared agitated, he
refused the standardized field sobriety
tests, and he refused to take a breath test.

of tolerance” on April 5, May 15, and May
16. It tested out of tolerance again on just
the 0.20 solution on August 5. The instrument was sent to Idaho State Police Forensic Services and was examined. The instrument was functioning normally. The
lab suggested a leaking hose, loose connection, or faulty solution jar could have
caused the issues. The solution jar was
changed and the issues did not recur.

The district court granted the motion in
limine stating the results before April 8th
and after May 9th were not relevant and
would not be admissible at trial. CruzRomero entered a conditional guilty plea
reserving the right to appeal the district
court’s ruling. Cruz-Romero appealed arguing the evidence of the instrument’s malfunctions, both prior to and after his breath
test, are relevant and should have been
admissible at trial to enable the jury to
Chernobieff argued exigent circumstances assess the reliability of the breath results.
did not exist to justify the warrantless
blood draw. The State argued exigent cir- The Court of Appeals agreed and reversed
cumstances did exist because the events the district court’s ruling, holding the evioccurred between 11 p.m. and midnight, dence of the instrument’s malfunctioning
Chernobieff delayed the process by not was relevant to the accuracy and reliability
cooperating, the officer and prosecutor of the test results and because the district
made a good faith effort to obtain a war- court did not engage in any balancing derant, the magistrate was unavailable, and termination under I.R.E. 403, the district
there was no system in place to reach a court erred when it excluded the relevant
backup judge.
evidence.
Based on the totality of the circumstances,
the officer sought a warrant for a blood
draw. The deputy prosecutor testified he
called the on-call magistrate at least three
times, possibly four or five times. He also
left a voicemail. There was no system in
place to reach a backup judge. A warrantless blood draw was then conducted with a
result of 0.226 blood alcohol content.

tive value against the prejudicial effect, as
is required under Idaho Rule of Evidence
403.

Unpublished Opinions
State v. Bailey, (Ct.App.2016):
Bailey argued his breath test results were inadmissible because the 2013 SOPs were not properly promulgated, and therefore were not capable of producing accurate results. The SOPs
have since been promulgated as rules per the
IDAPA. Bailey was correct the January 2013
SOPs were void, but the trial court could still
admit the breath test results, so long as the State
established an adequate foundation.
In this case, the arresting officer testified the
steps he followed in administering the breath
test, and a forensic scientist testified the procedures the officer followed were sufficient to
produce a reliable result. The Court held the
State had established an adequate foundation.
(This unpublished decision is worth reviewing
for the brief history of case law re: SOPs.)
Bailey also argued because the ALS form set
forth a list of consequences for not submitting
to breath testing, his consent was involuntary
and therefore invalid. He specifically argued
the consequences listed in the 18-8002 form
“are clearly intended to coerce citizens into
taking a test.”

The Court of Appeals agreed with the separate
concurrence of Warren Jones in Haynes that
“the proper approach . . . is to look whether a
previously established exception to the warrant
requirement applies (in this case consent).”
Justice Jones wrote that initial implied consent
is created by driving on Idaho roads, but that
consent must be continued by either giving
actual consent or by not objecting or taking
The Court of Appeals held in this case the The Court reasoned that an acceptable steps to withdraw implied consent. He reasoned
record indicates an exigency existed based calibration check result, even one occur- that consent to an evidentiary test can be volunon the totality of the circumstances justify- ring on the day of the challenged test, does tary even if given to avoid consequence and the
consequences are reasonable conditions ating the warrantless blood draw. The Court not establish an instrument is working cor- tached to the privilege of driving on Idaho
held the unavailability of the magistrate rectly as a matter of law. The Court held roads. See 159 Idaho 36, 49 (2015).

and the natural dissipation of Chernobieff’s
blood alcohol content created an exigency
sufficient to justify the warrantless blood
draw.

State v. Cruz-Romero, (Ct.App.2016):
Cruz-Romero was arrested on April 27,
2014 and charged with Felony DUI with
breath test results of 0.097/0.096. Prior to
trial, the State filed a motion in limine
seeking to prevent Cruz-Romero from presenting evidence the Intoxilyzer instrument
had tested “out of tolerance” both before
and after his breath test. The instrument
had passed the field performance verifications on April 8, and again on May 9,
2014. However, the instrument tested “out

whether a breath-testing instrument is
working properly at a particular date and
time is a question of fact reserved for the
trier of fact. Furthermore, an expert witness is not required for a defendant to challenge the reliability or validity of a breath
test.
Cruz-Romero could have crossexamined any of the State’s witnesses
testifying about the breath test. Finally,
the Court held evidence this instrument
had a history of inexplicably testing out of
tolerance has probative value as to
whether the instrument was working
properly at the time of Cruz-Romero’s
test. The Court held the evidence should
have been presented to the trier of fact.
Moreover, the district court should have
conducted a balancing test of the proba-
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Thus in this case, the Court of Appeals held
Bailey gave actual and voluntary consent sufficient for the warrantless breath test. Furthermore, the Court said it lacked the authority to
overturn, or even review, a case from the Idaho
Supreme Court and the ruling in Haynes was
the law.

Disclaimer: This newsletter is a publication of the Idaho Prosecuting Attorneys Association, Inc. Readers are encouraged to
share varying viewpoints on current topics of
interest. The views expressed in this publication are those of the authors and not necessarily of the State of Idaho, IPAA, or the
Idaho Department of Transportation. Please
send comments, suggestions or articles to
jared.olson@post.idaho.gov.

Breath Taking News

WEB SITES
Idaho TSRP
www.TSRP-Idaho.org
Idaho Prosecuting Attorneys
Association
www.IPAA-prosecutors.org
ITD Office of Highway Safety
http://itd.idaho.gov/ohs/
Idaho POST Academy
www.post.idaho.gov
National Highway Traffic
Safety Administration
www.nhtsa.gov
National Association of
Prosecutor Coordinators
www.napc.us
NDAA’s National Traffic Law
Center (NTLC)
www.ndaa.org
Idaho State Police Forensics
www.isp.idaho.gov/forensics/
Alcohol Beverage Control
www.isp.idaho.gov/abc/

Based on the State v. Cruz-Romero decision discussed in the “Traffic Law Update,” all Idaho prosecutors and law enforcement agencies, especially Breath
Testing Operators (BTO) and Breath Testing Specialists (BTS) should know this
decision requires a law enforcement
agency to disclose to the court the instances where a breath testing instrument
has been ruled “out of compliance.”
Idaho State Police Forensic Services said
the important points include:
(1)The BTO/BTS must ensure at the law
enforcement agency level that they are
documenting instruments that test out
of compliance.
(2) At the state level, ISPFS is documenting what instruments are sent in for
calibration and software upgrades and
produces records that are available online.
(3)The law enforcement agency should
consult with their local prosecuting
attorneys office regarding the records,
retention, and making records available
to the courts.
Further Explanation by ISPFS:
(1)—The BTO/BTS for each agency is
responsible to maintain the instrument
log, including instances where the instrument is out of compliance. Per
IDAPA 11.03.01 the agency is responsible to maintain instrument records for at
least three years.

ment serial number. This online documentation contains the “as found” data and the
“calibration data.” This method of discovery obviously assumes that the law enforcement agency sends each instrument to
ISPFS each time the instrument is taken
out of service due to failing of a performance verification. We want to emphasize
that an instrument being sent to ISPFS
does not necessarily mean that the instrument is out of compliance. We often calibrate instruments that are within specification when we receive them. This is specifically true when we perform software upgrades to the instruments such as we are
currently doing with the FC20 instruments
to be compatible with the EasyCal stations.
Those records will show no “as received”
data and will have “software upgraded” on
the certificates. Data from the website
should be carefully evaluated. On our website we have placed all the data we have
from historical instrument calibrations. If
agencies have records that ISPFS does not
have, we encourage you to submit them
and ISPFS will add them to our database.
(3)—ISPFS encourages law enforcement
agencies to visit with their local and
county prosecutors about this Idaho Court
of Appeals decision to make a determination about how this will be handled in each
jurisdiction.

2016 Legislative Update

On July 1, 2016 new legislation will become effective. Enacted legislation can be
reviewed at www.legislature.idaho.gov. A
few traffic related legislation includes
changing of penalties for underage drinking, prohibiting the possession, use, sale
(2)—One potential method agencies and purchase of powdered alcohol, and
could use to help accomplish instrument other Alcohol Beverage Control statutes.
discovery is to refer the officers of the
court to the ISPFS website where each For more information on other legislation
calibration record is located by instru- passed in 2016 -- CLICK HERE.

Training & Conferences Notice
(Click on Course Names for More Information)

Traffic Tuesdays Webinars — June 14th, July 12th, Aug 9th (Online)
Prosecuting the Drugged Driver -- June 8-10th, McCall, Idaho
IPAA Summer Conference — August 10-12th, Boise, Idaho
National DRE Conference — August 13-15, Denver, Colorado
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LAST CALL
This issue of For The Road highlights
a number of training opportunities in the
upcoming months. Training provides a
prime opportunity to expand knowledge
and address weaknesses in professional
skills. I hope my readers take advantage of
the trainings being offered. I promise you
will gain confidence, perform better, and
feel more satisfaction in your profession.
First, the Idaho Prosecuting Attorneys
Association is holding a joint-prosecutor /
law enforcement training on August 11th
and 12th. The information and registration
is on page 2. Sign up . . . Attend . . . You
won’t regret it! The speakers are highly
sought after and it is unlikely we will have
another chance to learn from them in the
near future on these timely topics.
Second, the National TSRP’s Webinar
Series -- Traffic Tuesdays -- is closing in
on the completion of its second season.
The feedback from learners has been very
positive. If you are interested in the webinars you can see the upcoming topics at the
following link:
www.tsrp-idaho.org/training_00.html

The webinars are held every 2nd
Tuesday at 1:00 PM (MST) and 12:00
PM (PST). The webinars are recorded
and can be viewed later. If you would
like to view a recording, contact me at
jared.olson@post.idaho.gov.
The next Traffic Tuesday Webinar
is on June 14th, 2016, wherein Ike
Avery, North Carolina Traffic Safety
Resource Prosecutor, will instruct on
“DUI Trial Procedures and the Art of
the Objection.”
Third, I am working on providing
an online Digital Training Library,
offered by Prof. John Kwasnoski at
www.legalsciences.com, for every
prosecutor’s office in Idaho. I plan to
unveil this training project in the next
few months.
Finally, in just a few weeks, I will
have the pleasure of working with approximately 60 Idaho prosecutors and
Drug Recognition Expert officers in a 3day course to learn how to more effectively
investigate and prosecute the drug impaired driver. Drugged driving is disappointingly on the rise. I can’t wait to learn
from these participants and get a chance to
strengthen my weak skills.
There is a Chinese Proverb, I like,
which states, “When planning for a year,

plant corn. When planning for a decade,
plant trees. When planning for life, train
and educate people.”
As Idaho’s TSRP, I have the unique
opportunity to train and educate people,
with the goal of saving a life. There is not a
day that passes where I am not planning a
training to move Idaho “Toward Zero
Deaths” on our highways and roadways.
I look forward to seeing you at the next
training! -- Jared Olson
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