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Idaho Prosecuting Attorneys Association

NEW YEAR BRINGS NEW WEBSITE FOR IDAHO PROSECUTORS
Idaho Prosecuting Attorneys Association Unveils www.IPAA-prosecutors.org
“The new phone book is here! The new
phone book is here! - - - I’m somebody
now! Millions of people look at this book
everyday! This is the kind of spontaneous
publicity – your name in print – that makes
people. I’m in print! Things are going to
start happening to me now.”
-- Steve Martin (The Jerk, 1979).
With as much excitement and anticipation as displayed by Steve Martin’s character in the movie The Jerk, the Idaho Prosecuting Attorneys Association eagerly announces its new website located at
www.IPAA-prosecutors.org. Visitors to the
website will be able to download publications, register for trainings and conferences, access legal resources, review state
and national news, and locate their elected
Idaho prosecutors. We invite you to take
some time and navigate the site to become
familiar with its contents.

With the foundation in place, the plan is
to expand the site in the future to include a
“Member’s Only Forum” where IPAA
members will be able to quickly communicate with each other regarding legal issues,
expert witnesses, and other novel issues
facing today’s prosecutors. This website
has been built with future advancements in
mind to incorporate today’s technologies
with quality training. The IPAA welcomes
any feedback or suggestions regarding the
new website by contacting Sandee Meyer
at smeyer_ipaa@idcounties.org.
This new website is one more example
of the IPAA fulfilling its mission to educate, train and assist Idaho prosecutors in
the pursuit of justice. May it serve as a
positive face in representing the many
dedicated Idaho prosecutors working to
protect the citizens of this great state. Visit
www.IPAA-Prosecutors.org today!
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2009 IPAA
Winter Conference
February 18th-20th
Boise, Idaho
CLICK HERE TO
REGISTER

WINTER CONFERENCE

TOPICS TO DATE

REGISTER NOW!!

IPAA members and associate members are encouraged to attend the 2009
IPAA Winter Conference in
Boise, Idaho at the Grove
Hotel. The conference will
qualify for approx. 15-18
CLE credits (2 hrs Ethics).

• Ethics
• Idaho Appellate Update
• “How to Spin the Truth:
PR for Prosecutors”
• “Wrongful Convictions,
Wrongful Acquittals...”
with Richard Wintory
• And Many Other Topics

Register on-line at
www.IPAA-prosecutors.org
by either emailing the form
eotis_ipaa@idcounties.org,
faxing it to 208-345-0379,
or mailing it to 700 W.
Washington, Boise, ID
83702.
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WEB SITES
Idaho TSRP
www.TSRP-Idaho.org
Idaho Prosecuting Attorneys
Association
www.IPAA-prosecutors.org
ITD Office of Highway Safety
http://itd.idaho.gov/ohs/
Idaho POST Academy
www.idaho-post.org
National Highway Traffic
Safety Administration
www.nhtsa.gov
National Association of
Prosecutor Coordinators
www.napcsite.org
NDAA & APRI National Traffic
Law Center
www.ndaa.org
Idaho State Police Forensics
www.isp.state.id.us/forensic/
Alcohol Beverage Control
www.isp.state.is.us/abc/

Idaho State Police Forensic
Services Adds Disclaimer to
Alcohol Toxicology Reports
By Jared Olson, TSRP
On September 8, 2008, the Idaho
State Police Forensic Services Laboratories began adding wording to all
ethyl alcohol concentration reports.
The reports now contain a disclaimer
that states, “The reported ethyl alcohol concentration has been adjusted to account for the uncertainty of measurement calculation.”

Evidently, some defense attorneys
are using this statement in an attempt
to cast doubt on the evidentiary value of
the reported BAC. Therefore, it is important for prosecutors and law enforcement
officers to understand exactly what this
disclaimer means. On December 19,
2008, Major Ralph Powell, ISP Police
Services Commander, distributed a
memorandum that does a great job explaining this disclaimer. Click Here to
read and download a copy of Major Powell’s memorandum.
In short, the memorandum explains the
disclaimer is now included to conform to
new accreditation standards for ISP Forensic Services. The disclaimer is simply
disclosing that the toxicologist performed
the “uncertainty calculation” and applied
it to the reported figure. There is a level of
uncertainty in every measurement, but
this uncertainty number is very small.

Breath Taking News:
ISP Revises SOP’s

combined as they are both fuel
based instruments and their calibration checks are the same.

On January 15, 2009, a new revision of the Breath Alcohol Standard
Operating Procedure (SOP) will
become effective. All prosecutors,
police officers and operators of the
breath testing instruments should
be familiar with the updates and
changes.

Change to .20 Calibration Check

The revision includes a general
reformat for clarification. For example, the Alco-Sensor III and
LifeLoc FC20 sections have been

Click Here
for Copy of
Memo

The most significant change to be
aware of is the calibration requirements using the 0.20 reference
solution. Previously, the SOP required 4 checks with the 0.20 solution. The new revision requires a 2
check sequence both within +/10% of the reference solution target value.
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On all analysis performed after
September 8, 2008, the uncertainty number has been doubled (0.0044) and then
subtracted out of the lab measured number.
In addition, the reported value is truncated
(e.g. 0.08 may actually be a 0.0899…).
The application of this calculation and
truncation of the number always makes the
reported figure more conservative. This
benefits the defendant!
Please note this disclaimer only applies
to the ethyl alcohol concentration reports
when blood, vitreous humor or urine is
tested. The uncertainty value is not currently applied to the breath test results. Be
ready for the various defense tactics regarding this disclaimer and if you have any
questions or concerns do not hesitate to
contact myself, a toxicologist with ISP
Forensics Services or their Quality Manager, Matthew Gamette, for assistance.

The previous SOP had resulted
in breath tests suppressed and
driver license hearings dismissed,
specifically with the Intoxilyzer. A
note is now included in SOP 2.2.5,
explaining the proper protocol
when performing the 0.20 calibration check. Please refer to this note
to understand the 0.20 calibration
check that is acceptable.
The revised SOP can be found at
www.isp.state.id.us/forensic/alcoho
l.htm. Any questions may be directed to Jared Olson, Idaho’s
TSRP or Darren Jewkes, ISP
Breath Testing Program Manager.

Idaho Traffic Law Update
State v. Beasley, --- Idaho --(Ct.App.2008):
Beasley moved to dismiss his Felony DUI
asserting a lack of personal jurisdiction
pursuant to Idaho Criminal Rule 12(b).
Beasley challenged the court’s authority
over his person due to the state’s failure to
follow tribal extradition procedures.
The Facts. Numerous citizens reported a
white car driving the wrong way on the
Interstate. An ISP trooper was dispatched,
but before he could locate the car, it was
intercepted and stopped by officers from
the Fort Hall Police Department. The stop
occurred on Interstate 15 within the
boundaries of the Fort Hall Indian Reservation. Beasley, the driver, was placed in
handcuffs by the Fort Hall officers.
Trooper Winans arrived and after a brief
discussion about who should take Beasley,
the tribal handcuffs were removed and
Trooper Winans arrested Beasley for DUI.
Beasley, a member of the ShoshoneBannock tribes, asserted he was illegally
arrested by Trooper Winans because his
initial arrest occurred on the reservation,
by tribal police officers, and without tribal
extradition proceedings being initiated.
The Decision. Trooper Winans was found
not to be outside his jurisdiction when he
arrested Beasley. Idaho and the ShoshoneBannock tribes share concurrent jurisdiction over Interstate 15 where it crosses the
Fort Hall Indian Reservation. The State has
authority to enforce its motor vehicle laws
in Indian Country pursuant to the consent
originally provided in Public Law 280 and
as implemented by the Idaho Legislature in
Idaho Code § 67-5101. Beasley never left
Interstate 15 and therefore never left the
jurisdiction of Idaho law enforcement.
Therefore, the extradition provisions of the
Shoshone-Bannock tribal code did not apply and were unnecessary to obtain personal jurisdiction over Beasley.

The Court specifically said, “The fact that
tribal officers were the first to stop Beasley, before he injured himself or innocent
motorists, arose from a coordinated effort
with State Police and does not alter the fact
that the tribal extradition code is not triggered by these facts.”

State v. Precht, Unpublished Opinion
No. 690 (Ct.App.2008):

interpreted as inappropriate. The Court
admits the statements were “extremely
subtle and indirect” but determined they
could be collectively interpreted as shifting
the burden. More importantly, this decision
provides guidance of appropriate arguments. Specifically, the Court held it was
not improper for the prosecutor to argue
Precht’s breath test refusal indicates
awareness of intoxication and consciousness of guilt. This is what I and other
prosecutors often refer to as “respiratory
flight.” Remember that a defendant’s refusal to give an evidentiary test is good
evidence that can and should be used!

Precht appealed his DUI conviction claiming evidence was improperly admitted and
that the prosecutor made improper statements during closing argument. Precht was
arrested and placed in a patrol car where he
began insulting the officer with a range of
vulgarities. These statements were captured on videotape. Precht argued the vulgar comments he made to the officer were
irrelevant, or even if marginally relevant,
should have been excluded under Idaho
Rule of Evidence 403, claiming they carried a risk of unfair prejudice that substantially outweighed any probative value.

State v. LaPine, Unpublished Opinion
No. 707 (Ct.App.2008):

The Court succinctly explains that
“Precht’s diatribe” was probative to show
he was under the influence of alcohol. The
officer testified at trial that sudden belligerence or use of obscenities were good
indicators of intoxication. Furthermore, the
Court states that even without the officer’s
testimony the videotape would still be admissible. The Court said, “…it would have
been within the common knowledge of
jurors that intoxication can diminish inhibitions and magnify this sort of brutish
behavior” (p. 3). Rule 403 is not meant to
protect against evidence that is merely
prejudicial because it is detrimental to the
defendant’s case.

The Court of Appeals states there is no
constitutional mandate for juror unanimity
for underlying factual elements of a crime.
Idaho Code § 18-8004 creates two methods
of proving the singular offense of DUI.
LaPine could be proven guilty by either
showing he had a BAC of .08 or greater or
by observable evidence of his intoxication.
He would be guilty of DUI regardless of
which method the jury found. These are
merely alternative means whereby a defendant can commit the offense of DUI.

LaPine with a BAC of .199/.210 was arrested for Felony DUI. At trial, LaPine
requested the jury be given a special verdict form which specifically required the
jurors either unanimously find him guilty
of driving with a BAC of .08 or greater or
unanimously find him guilty of driving
under the influence. The district court refused the defendant’s special verdict form
stating it posed a danger of producing an
inconsistent verdict. LaPine appealed.

Editor’s Note: This unpublished opinion is
included to remind prosecutors it is appropriate (and usually preferred) to proceed
under both methods of proof in DUI cases.
Next, Precht asserts the prosecutor made a Furthermore, it is a great illustration of a
number of statements during closing argu- prosecutor doing a good job in preventing
ment that amount to prosecutorial miscon- the use of an inappropriate verdict form.
duct. The Court found “collectively,” the
prosecutor’s statements, could be interpreted as an effort to shift the burden of
Beasley next asserts his arrest by the proof and therefore amounted to prosecuDisclaimer:This newsletter is a publication of
the Idaho Prosecuting Attorneys Association, Inc.
trooper was illegal because tribal police torial misconduct. However, the Court
Readers are encouraged to share varying viewarrested him first. However, extradition found the prosecutorial misconduct was
points
on current topics of interest. The views
requirements are not triggered by the iden- harmless error.
expressed in this publication are those of the
tity of the arresting officer, but rather by
authors and not necessarily of the State of Idaho,
the location of the arrest. Again, extradi- Editor’s Note: Take a moment to review
IPAA, or the Idaho Department of Transportation.
Please send comments, suggestions or articles to
tion was not required because the stop oc- this unpublished decision to understand
Jared Olson at jared.olson@post.idaho.gov.
curred in an area of concurrent jurisdiction. how the prosecutor’s statements could be
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LAST CALL
The New Year has arrived and it is
time to make some resolutions. The ultimate end goal has not changed -- the goal
to make Idaho a safer place to live and
drive by reducing the number of injuries
and deaths due to impaired driving. It is a
goal of Zero Deaths.
In 2008 there was a focus on collecting blood alcohol evidence in all DUI
cases. Many law enforcement agencies and
prosecutor offices developed blood draw
policies to collect the best evidence.

A major issue regarding blood
draws has been the cost. Through a
partnership with NHTSA and the State
of Arizona, an opportunity has presented itself to develop an Idaho law
enforcement phlebotomy program. The
potential will to be save money &
more importantly will save lives.
In addition, progress has been
made to bring a regional Lethal
Weapon: DUI Homicide course to
Happy
Idaho. The date of the course will be
New Year!
September 15-17, 2009 in Meridian,
ID. Prosecutors from Idaho, Oregon
and Utah will be working together with
be provided in the April edition of
crash reconstructionists on real crash
For The Road. Stay tuned!!
Various other trainings and publicascenes. A nationally renowned faculty has
already been secured. My goal is to make tions are being developed. My resolve is to
it one of the best traffic crimes courses
continue to find ways to improve. Opporever offered to Idaho prosecutors. You will tunities abound in 2009 and I look forward
want to save the dates as space will be lim- to working with each of you in making
ited. More information on this course will Idaho a safer place to live and drive.
-- Jared Olson, Idaho TSRP
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This material was developed through a project

This material was developed
through
project
funded
by theaIdaho
Transportation
funded by the Idaho Transportation
Department’s Office of Highway Safety.
Department’s Office of Highway Safety.
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