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WAS THE PEDESTRIAN IMPACT AVOIDABLE?
By John Kwasnoski, Professor Emeritus, Western New England College
Was the Pedestrian Impact Avoidable? Although this is a question that
is very often unanswerable to any degree of scientific certainty, it would not
be uncommon for a crash reconstructionist to make an assumption about
Perception-Reaction Time (PRT) to
facilitate time-distance calculations.
Without making that assumption the
entire time-distance analysis, and any
lower speed hypothetical calculations,
would be impossible. But the reality is
that the defendant’s PerceptionReaction Time might fall in a range of
values.

or 90th percentile driver, since road
design people want to include most of
the driving population in their designs
of traffic lights, intersections, etc.1
(Kwasnoski, J. and Partridge, S.,
Prosecution of DWI and Vehicular
Homicide, Lexis Law Publishing,
1998).

So if you see that 1.5 seconds is the
90th percentile PRT in a study this
means that 90% of the sample population might have been quicker than 1.5
seconds in their test behavior. When a
crash reconstructionist uses 1.5 seconds (or another similar benchmark
PRT from a study) this may not be givPerception-Reaction Time
ing the benefit to the defendant as the
Perception-Reaction Time (PRT) val- reconstructionist may think.
ues are typically reported for the 85th
(Continued on Page 2)
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Was the Pedestrian Impact Avoidable?
-- Continued From Page 1
been moving at 30 mph the total stopping distance would have been 103.65
Here’s an example of the kind of calcu- ft. and the collision would not have
lation that is often done in a pedestrian occurred. The excessive speed of the
defendant’s vehicle was the sole cause
case:
of this fatal collision.”

Case Scenario

Facts:
• defendant vehicle speed = 42
mph (from skid marks)
• posted speed is 30 mph drag factor of road is 0.80
• skid marks start 20 feet prior to
point of impact

Reconstruction:
“Using the generally accepted
perception-reaction time of 1.5 seconds, the defendant’s reaction distance
was determined to be 1.47(42)(1.5) =
92.6 ft. This means that the defendant’s
vehicle was 92.6 + 20 = 112.6 ft. from
the point of impact when the defendant
first perceived the pedestrian in the
roadway. If the defendant’s vehicle had

lower speed. But the point here is that
if a lower PRT were assumed for the
defendant driver the collision may not
have been avoidable even at the lower
posted speed. Is it true that “the excessive speed of the defendant’s vehicle
was the sole cause of this fatal colliNow let’s look at the same calculation sion?”
with the defendant’s perceptionreaction time being 0.75 sec. instead of When assuming a PRT value to facili1.5 sec. The defendant’s reaction tate calculations, be sure to include the
distance would be 1.47(42)(0.75) = entire range of possibilities unless a
46.3 ft. This would place the defen- toxicologist can narrow the range in
dant’s vehicle at a distance of 20 + the case of an impaired driver.
46.3 = 66.3 ft. from the point of impact
when the defendant first perceived the Be Careful
pedestrian. At the posted speed of 30
mph (with the shorter PRT) the total Be careful when interpreting statistical
stopping distance would be 70.5 ft and information (like perception-reaction
the defendant’s vehicle would not be time) derived from tests or studies, and
able to stop before reaching the point take heed of what Mark Twain said
of impact.
about statistics: “There are three kinds
of lies: lies, damn lies and statistics.”

A Variety of Factors

Whether or not there would still have
been a collision could depend on the
pedestrian’s movement, and the injury
severity would probably be less at the

Kwasnoski Teaching at Idaho
Lethal Weapon Course in 2009
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**Reprinted with permission of the
author and from the editor of The Green
Light News -- April 2003 edition -Prosecuting Attorneys Association of
Michigan.
John B. Kwasnoski is Professor Emeritus
of Forensic Physics at Western New England College, Springfield, Massachusetts
after 31 years on the faculty. He is a certified police trainer in more than 20 states.
Professor Kwasnoski has reconstructed
over 1,000 crashes, including multiple
and single vehicle, pedestrian, motorcycle
and train crashes. Professor Kwasnoski
authored “From Crash to Courtroom:
Collision Reconstruction for Lawyers and
Law Enforcement” and “Crash Reconstruction Basics for Prosecutors” a
monograph for the NDAA’s National
Traffic Law Center. John Kwasnoski is a
frequent instructor for the Idaho Prosecuting Attorneys Association’s Traffic
Safety Resource Prosecutor Program.

Idaho Traffic Law Update
State v. Wulff, (2014):

State v. Arrotta, (2014):

Wulff was arrested for Driving Under the
Influence and refused the breath test. The
officer conducted an involuntary blood
draw. The district court relying on the U.S.
Supreme Court’s decision in Missouri v.
McNeely held warrantless blood draws are
not always permitted under Idaho’s implied consent law. The Idaho Supreme
Court granted review.

Arrotta was arrested for DUI and refused
the breath test. The officer conducted an
involuntary blood draw. In McNeely, the
U.S. Supreme Court did not address
whether implied consent could be withdrawn, because the State’s arguments were
not based upon Missouri’s implied consent
law. However, the Idaho Supreme Court
has now held in Halseth and Wulff that
implied consent may be withdrawn.

On appeal the issue was whether implied
consent is a per se exception to the 4th Editor’s Note: Like Wulff and Halseth,
Amendment? The Idaho Supreme Court this investigation and arrest occurred well
answered, “No.”
before the McNeely decision by the U.S.
Supreme Court. A search warrant is always
Relying on McNeely, the Court concluded the preferred method in evidence gatherimplied consent is not a per se exception, ing, but exigent circumstances and consent
but must past muster on the totality of the are still valid exceptions to the warrant
circumstances bases. To do so, “Idaho’s requirement. None of the above decisions
implied consent statute must jump two hold otherwise.
hurdles to qualify as voluntary: (1) drivers
must give their initial consent voluntarily; The main lesson to be learned from these
and (2) driver’s must continue to give vol- decisions is that consent is no longer irrevocable, and exigency cannot be based
untary consent.”
solely on the body destroying evidence
The Idaho Supreme Court overruled its through metabolism.
prior decisions in Diaz and Woolery to the
extent they applied Idaho’s implied con- State v. Schall, (2014):
sent statute as an irrevocable per se rule
that constitutionally allowed warrantless Schall was arrested for Felony DUI, based
upon two prior convictions within the preblood draws.
vious 10 years, one of which was a conviction from Wyoming. After the preliminary
State v. Halseth, (2014):
hearing, Schall filed a motion to dismiss in
Halseth was arrested for DUI and refused the district court, arguing it was the State’s
the breath test. The officer conducted an burden at the preliminary hearing to prove
involuntary blood draw.
his Wyoming DUI conviction was a “substantially conforming foreign criminal vioNote: This case was on appeal at the same lation.” Further, he argued the Wyoming
time as the Wulff case, and the investiga- conviction was in fact not a substantially
tion and arrest occurred well before the conforming violation.
U.S. Supreme Court’s decision in McNeely.
The Idaho Supreme Court declined to adThe Idaho Supreme Court held Idaho’s dress Schall’s claim the State failed to
implied consent statute, “does not justify a prove the Wyoming DUI conviction was a
warrantless blood draw for a driver who substantially conforming statute. However,
refuses to consent . . . or objects to the the Court did hold the State was not reblood draw.”
quired at the preliminary hearing to provide probable cause to believe Schall’s
The Court reaffirmed their interpretation Wyoming DUI conviction was a substanthat Idaho’s implied consent law was ir- tially conforming criminal violation.
revocable was incorrect. A driver may
revoke his or her consent to an evidentiary The Court explained sentencing enhancetest.
ments are not elements of the offense. I.C.
18-8005(6) is clearly an enhancement pro-
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vision and not an attempt to create a separate offense. Only the elements of the
offense are at issue in the preliminary
hearing’s probable cause determination.
The Court concluded that prior convictions
are a sentencing enhancement and not an
element of DUI.
The Court explained their holding does not
leave a defendant without recourse to challenge the felony enhancement once in district court. A defendant has two ways to
challenge: (1) a defendant can move in
limine to strike the felony enhancement;
and/or (2) the defendant may object to the
admissibility of evidence purporting to
establish that a foreign conviction is substantially conforming.
Both alternatives were available to Schall.
The Court held Schall’s motion to dismiss
was appropriately denied by the district
court.

State v. Ellington, (2014):
Ellington was charged with two counts of
aggravated battery and one count of 2nddegree murder based on a road rage incident with two young women., whose parents responded in another car. The incident
escalated until Ellington rammed one of
the cars and ran over killing the mother of
the two girls.
Ellington’s conviction at his first trial was
reversed and a new trial was held. The
second trial also resulted in convictions.
After the trial Ellington moved for a new
trial asserting that passages in a textbook
authored by the state’s expert contradicted
the expert’s testimony.
The district court denied the motion holding the passage from the expert’s textbook,
was merely impeaching. The Idaho Supreme Court held the district court did not
abuse its discretion in denying Ellington’s
motion for a new trial. In fact, it was not
clear the testimony was actually contradicted by the passage relied on.
To prevail on motion for a new trial premised on newly discovered evidence a defendant must prove: (1) the evidence was
newly discovered and unknown to the defendant at the time of trial; (2) it is material
and not merely impeaching; (3) it will
probably produce an acquittal; and (4) no
lack of diligence in discovering the evidence.
(Continued on Page 4)

and handed them to his roommate. The
roommate was approximately 15 feet
away when Pedersen was finally arrested.
An officer, collected the belongings from
the roommate and searched them. Meththerefore the officer had reasonable suspi- amphetamine was found in the jacket.
cion to conduct a traffic stop.
Pedersen argues the search of his jacket
The Court recognized the federal and state violated the 4th Amendment. The Court of
courts are split on this issue, and that Appeals disagreed holding the search of
Idaho’s statute is ambiguous. However, Pedersen’s jacket fell within the wellthe Court considered the legislative intent recognized exception of search incident to
of the statute, which is to promote traffic arrest. A search incident to arrest may insafety. If cars traveling in opposite direc- clude the area within the immediate control
tions are allowed to drive on the lane lines, of the arrestee, meaning an area from
this would increase the risk of collisions. within which he might gain possession of a
Based on this intent, the Court found the weapon or destructible evidence.
statute requires vehicles to be driven between lane lines “as nearly as practicable.
The Court, citing other case law, identified
the following nonexclusive factors that
Editor’s Note: The Idaho Supreme Court bear upon whether an item is reasonably
has granted Neal’s petition for review, within an arrestee’s “immediate control.”
therefore proceed with caution in currently They include: (1) the distance between the
relying on this case.
arrestee and the place searched; (2)
whether the arrestee was handcuffed or
otherwise restrained; (3) whether police
State v. Colvin, (Ct.App.2014):
were positioned so as to block the arrestee
A trooper started following Colvin after from the area searched; (4) the ease of acobserving him weave within his lane and cess to the area itself; and (5) the number
driving 5 mph under the posted speed of officers present as compared to the
limit. A traffic stop ensued after Colvin number of companions of the arrestee.
failed to signal when completing a merge
and he was ultimately arrested for DUI.
In this case, the Court reasoned the potential of risk of harm to the officer on these
Colvin appeals the denial of his motion to facts was high. One of the risks considered
suppress arguing the officer did not have is the third party would help the defendant
reasonable suspicion of a traffic violation acquire a weapon from the jacket. Alto make the stop. The Court of Appeals though Pedersen was handcuffed, no other
affirmed the district court, holding the offi- officer was positioned so as to block Pedcer had a reasonable suspicion to stop ersen’s access to the jacket or prevent the
Colvin’s vehicle for failing to signal when woman from giving him the jacket. The 6
making a lane change.
officers were outnumbered by 7 civilians
and had not gained control of the scene.
The Court explained that I.C. 49-808
plainly requires signaling in instances CAUTION: This holding is a narrow one
where the motorist moves from a lane that and should not be interpreted as an enclearly ends and enters another lane that dorsement to search any and all items that
continues. In this case, there was a traffic have been handed off to a third party
sign that advised motorists the right-hand shortly before a defendant’s arrest. Changsouthbound lane ended and the left-hand ing any one of the above factors, the Court
southbound lane continued. Unlike the may have decided differently.
Burton case, this sign indicated which lane
terminated and which survived. Therefore,
Colvin had the legal requirement to signal.
Disclaimer: This newsletter is a publication

Idaho Traffic Law Continued . . .
State v. Roach, (Ct.App.2014):
The trial court granted the State’s motion
to exclude the proffered testimony of a
defense witness. Michael Hlastala was
being offered to testify as an expert witness
that breath tests are generally inaccurate to
show an individual’s level of intoxication
based on the physiological variables. The
magistrate held Hlastala’s testimony was
irrelevant and the district court affirmed.
The Court of Appeals held Hlastala’s proffered testimony was not relevant. Furthermore, the Court held, “a defendant
does not have a constitutional right to
submit irrelevant evidence.
The Court explained that the proffered
testimony “does not relate to the accuracy
of the measurement of the breath, but instead challenges the legislature’s reliance
on breath testing to establish a per se limit
of breath alcohol without regard to the
alcohol concentration in the body.” Because the former is at issue, but the latter is
not at issue under the statute, the evidence
was properly excluded as irrelevant.
In short, Hlastala’s testimony described
ways in which the result of a breath sample
may vary depending on the individual, but
these variables do not relate to the accuracy of the breath sample being measured
by the instrument. Therefore, the Court
held, “[E]vidence admitted to generally
attack the validity of breath testing is irrelevant, and was properly ruled inadmissible in this case.”

State v. Neal, (Ct.App.2014):
Neal was stopped after an officer observed
him drive onto, but not across, the fog line
and then again driving onto, but not across,
a white line demarcating a bike lane. Neal
was ultimately convicted of DUI.

On appeal, Neal argued the officer did not
have reasonable suspicion of a traffic violation to stop his vehicle. The Court of State v. Pedersen, (Ct.App.2014):
Appeals disagreed holding, I.C. 49-637(1)
requires a driver to drive, when practica- Officers arrested Pedersen on an outstandble, “entirely within a single lane.”
ing warrant. Between the initial encounter
and the time the officers were able to conThe Court concluded that driving on the firm the warrant, Pedersen removed his
line is not driving within the lane, and jacket and several other items of property
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of the Idaho Prosecuting Attorneys Association,
Inc. Readers are encouraged to share varying
viewpoints on current topics of interest. The
views expressed in this publication are those of
the authors and not necessarily of the State of
Idaho, IPAA, or the Idaho Department of Transportation. Please send comments, suggestions or
articles to jared.olson@post.idaho.gov.
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Breath Taking News:
Changes to Online Training

Breath Taking News: Update
on SOPs & IDAPA Rule

Idaho State Police Forensic Services is
currently working on a new online training program to replace the current program. The new online training will be
available on January 1, 2015, but more
changes will be forthcoming.

Effective December 15, 2014, the temporary IDAPA 11.03.01 rule (also known as
the alcohol rules) was amended. On September 2, 2014 ISPFS took much of the
information in SOP 6.0 (Breath Alcohol
Standard Operating Procedure) and put it
in IDAPA 11.03.01. Again, this temporary
IDAPA rule was effective September 2,
2014. After a public comment period and
public hearing, the Idaho State Police
amended certain wording in the temporary
rule and these are the changes that became
effective December 15, 2014.

ISPFS was recently notified by the contract vendor of the online breath alcohol
training program that they were no longer
continuing the agreement to provide the
training content effective immediately.
ISPFS was able to negotiate one extra
month of support through December 31,
2014. Therefore, on December 31, RTI
International was no longer the vendor for
the Idaho breath alcohol online training
program. Due to the very short notice
given to ISPFS by the vendor, they have
been working diligently on a suitable
replacement program.

The legislature will consider permanent
adoption of this rule during this legislative
session and may require further amendment in the Spring of 2015. Large changes
are not anticipated because it is believed
ISPFS has done due diligence during the
drafting and public comment period. All
Breath Testing Operator and Breath Testing Specialist officers should regularly
review IDAPA 11.03.01 as well as SOP 6.0
for the most updated rules and laws related
to breath alcohol testing.

ISP programmers are working on a new
program that will be entirely managed by
ISPFS. Ultimately this move will be a
good one for the program because all of
the registration and other details will be
managed by ISP. This will allow ISPFS The Idaho State Police has the most curto be more responsive to issues and pro- rent information on any proposed or reactive at changing content.
cently adopted changes to IDAPA 11.03.01
on their website located at:
All individuals that have completed the
program before January 1, 2015 will be http://www.isp.idaho.gov/isp/citizen/legis
transferred to the new system so that they lation.html
can be notified when their certification is
about to expire. More information will be IDAPA 11.03.01 changes will always be
available about this new system as it be- posted on the Department of Administracomes available. ISPFS is already work- tion website in the administrative rules
ing with a user group to make significant bulletin (but changes can be implemented
changes to the training program now that before they are officially posted). ProsecuISP is managing the content. It will be tors & officers are encouraged to keep upmore custom tailored for the Breath Test- dated on all changes to these rules.
ing Operator level officer.

Training & Conferences Notice
(Click on Course Names for More Information)

IPAA Winter Conference — February 4-6, Boise, Idaho
Traffic Tuesday Webinar Series — February 10 & March 10, Online
Lethal Weapon: DUI Homicide — February 23-25, Bozeman, Montana
National Lifesavers Conference — March 14-17, Chicago, Illinois
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LAST CALL
Happy New Year! I hope this edition
of For the Road finds you celebrating a
year well spent. Reflecting on the happenings and accomplishments over the past
year leaves me excited for 2015. This will
be my ninth year as Idaho’s Traffic Safety
Resource Prosecutor. I love my work! It is
an absolute pleasure to work with so many
individuals, agencies, offices, coalitions,
and groups who work tirelessly to keep our
roads safe and improve the quality of life
in our communities.
Impaired driving continues to be a
deadly issue, yet there so many people who
have shown a passion to combat this crime.
In 2014, over 730 requests for assistance
came in from prosecutors and law enforcement officers looking for help to do
the right thing in their cases. Over 260
hours in the classroom, in 57 different
trainings, were spent with 4,092 individuals who came to improve their professional
abilities. Seventy-seven meetings were
held where groups sat down together to
strategically plan how to move Idaho Towards Zero Deaths.

The Idaho Transportation Department’s Office of Highway Safety
announced 2014 as the year to end
impaired driving. A media campaign
was undertaken called “Courageous
Voices Create Safe Roads.” The message is impaired driving is a public
health issue impacting all of us. The
goal is to encourage citizens to speak
up and end impaired driving.
In this pilot project, three important community norms were revealed
across the state: (1) Most Idaho
Courageous
adults do NOT drink and drive; (2)
Most Idaho adults support strong
Voices Create
enforcement of drinking and driving
Safe Roads
laws; and (3) Most Idaho adults
would try to prevent someone from
drinking and driving.
However, many Idaho adults misperMy goal as Idaho’s Traffic
ceived these positive norms. For example, Safety Resource Prosecutor remains the
while most adults in Idaho do not drink same in 2015. I will do my best to support
and drive, may Idaho citizens thinking strong enforcement of impaired driving
most other adults in their community do. laws, through training and technical assisMost adults also expressed that although tance. Let’s help each other out, speak up
they would try to prevent someone from when we see someone who is about to
drinking and driving, they don’t always drive impaired and make it our resolve to
know how or have a sense of support from keep yourself, your family, your friends
those around them for taking such action. and your community safe. Together we can
It is obvious, supporting each other is key. move Idaho Towards Zero Deaths!
--- Jared Olson, TSRP
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