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FOR THE ROAD

Idaho Prosecuting Attorneys Association

FOURTH OF JULY IMPAIRED DRIVING MOBILIZATION BEGINS
Idaho Law Enforcement Are Cracking Down On Impaired Drivers This Fourth of July
Most Americans may not realize it, but
the Fourth of July is one of the deadliest
holidays of the year due to alcoholimpaired driving crashes.
That is why this Fourth of July, Idaho law
enforcement, prosecutors and traffic safety
stakeholders are stepping up enforcement
efforts as part of the ongoing “Driver Sober or Get Pulled Over” crackdown to
catch and arrest impaired drivers who put
themselves and others at risk. The Idaho
Transportation Department’s Office of
Highway Safety is using dedicated funds to
make sure law enforcement will have a
strong presence on Idaho roadways.
Impaired driving is one of America’s deadliest crimes. Impaired-driving crashes
killed more than 10,000 people in 2010,
with 150 people killed on the July 4th
weekend. That is 3 lives lost for every star
on the flag.

This is why Idaho prosecutors and law
enforcement officers will show zero tolerance for those driving impaired this July
4th and throughout the year. Violators face
the risk of jail time, the loss of their driver
licenses, higher insurance rates and dozens
of other unanticipated expenses from attorney fees, fines and court costs, car towing and repairs, and lost time at work.
It is simple to change these statistics -don’t drive impaired and don’t let your
loved ones get behind the wheel after
drinking. Better yet -- don’t be a passive
bystander. If you see someone who should
not be driving, let them or someone else
know. Don’t hesitate to call 911. Take responsibility and make a decision to keep
you, your loved ones and everyone else on
the road safe by designating a sober driver
or making arrangements for other transportation before the fun begins.

[1]

TABLE OF CONTENTS
Drugged Driving Myths

2

Drugged Driving Myths ...
Continued

3

Traffic Law Update

4

Drugged Driving Myth &
Traffic Law Continued

5

Trainings & Conferences

5

Last Call:

6

DRUGGED DRIVING MYTHS
By Warren Diepraam, Vehicular Crimes Section
Chief, Montgomery County Texas DA’s Office
Impaired driving prosecution usually involves cases where alcohol is the substance
causing impairment. Most attention has
focused on the apprehension and prosecution of these offenders. The efforts of victim’s advocacy groups, police, traffic
safety agencies and prosecutors have made
a difference in bringing attention to alcohol
and driving. Recently however, drug impaired driving is rightly receiving more
attention from law enforcement agencies.
Although this increased focus will ultimately have traffic safety benefits, there
are many pitfalls to handling these types of
cases. There are many concerns in law
enforcement and prosecution with drug
impaired driving: police officers are generally not familiar with what may be subtle
signs of impairment caused by drugs; if
alcohol is combined with a drug, there is a
focus on alcohol; and while blood alcohol
quantitations can be related to impairment,
drug quantitations generally cannot. Because the incidence of drug impaired driving is increasing, there is a need to combat
the most common myths associated with
drug impaired driving.

Myth: Hospitals Will Collect Sample
The first myth is that hospitals will take a
blood sample if medical personnel or police officers suspect impairment. In truth,
hospitals rarely take a blood sample and if
they do, the staff will usually not order
testing for impairing drugs or alcohol. Although one would think a hospital would
want to know what drugs are affecting a
person prior to administering treatment,
certain archaic financial reasons may prevent the hospital from taking these necessary steps. Even though this problem may
be more prevalent in some locations than
others, this can be an issue on any case and
needs to be considered. The remedy for
this issue is to use some form of legal
process to obtain the hospital blood samples and submit them to a forensic lab for
testing, keeping in mind that time is of the
essence as some hospitals destroy their
samples in as little as twenty-four hours.

Sample Checked for Drugs
The second myth is if a hospital
does obtain a sample, it will be
checked for drugs. In fact, most
hospitals will not check for drugs
and if they do, they will only
Warren
search for a limited class of
Diepraam
drugs. The most common drug
screens look for cocaine, marihuana, phencyclidine, amphetamine,
and LSD. This creates two problems for
law enforcement. First, this process will drugs. The driving facts, impressions of
not detect a significant amount of legal and medical personnel or paramedics, and the
illegal drugs. Second, the hospital’s tests medical records may be helpful to prove
are merely screening tests and not confir- impairment. However, there is no substimatory tests. Consequently, the inference tute for a police officer trained in drug dewill be that there are no impairing sub- tection and impairment conducting an
stances in the system even when there may evaluation of the suspect at the hospital.
be. Screening methods are generally reliable and therefore relevant, but the defense Dosing Levels Are Not Important
lawyer will still have a significant issue to
advance in trial. Again, the remedy for this Although there is little scientific support
issue is to obtain the blood samples from for quantitation relating to impairment, you
the hospital, submit them to a forensic lab, should avoid the myth that dosing levels
and request a full toxicological screening.
are not important. When combined with
visual indicators of impairment through a
Presence of Drugs = Impairment
trained police officer or other person,
quantitation does have significant value.
Next is the common belief that the pres- This is true because certain levels of a
ence of drugs in hospital records means the drug, or its metabolite, combined with the
subject is impaired. This is faulty for sev- visual information makes it more likely the
eral reasons. Unlike alcohol, there is little drug is causing the impairment. This is so
scientific support for dosing levels with because certain classes of drugs create
drugs being equated to impairment. As of physical manifestations that can be comnow, alcohol is the only drug where this bined with the witness’ observations.
can be scientifically supported and admit- Lastly, quantitation can be used to deterted in court, although there are several mine the general time of ingestion as opstates where per se levels are admissible as posed to the general symptom of impairevidence of impairment. This varies from ment. A general time of ingestion may
state to state with some states requiring sometimes be used to describe what sympprosecutors to prove impairment, others toms a person would experience at that
having levels of impairment for illegal point in the metabolic process. Most forendrugs, and other states having levels for sic labs will perform this quantitative
both legal and illegal drugs. Impairment is analysis, and the few labs that do not constill a good method to prove a drugged duct this analysis still have the instrumendriving case, no matter what the state law tation to do so. Either way, if your lab
is. Again, the presence of drugs in hospital refuses to conduct this analysis, the sample
records does not necessarily mean the sub- should be sent to another lab that will.
ject is impaired. Further compounding the
myth is hospitals rarely quantify the results
and are merely reporting presence of the
(Continued on Page 3)
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Drugged Driving Myths . . . From Page 2
Therapeutic Dose = Impairment

lab and inquire if there were drugs present
that were not reported. The individual lab
generally sets up cutoff levels and each
individual lab may have different cutoff
levels for screenings. A higher cutoff level
the question becomes what sample to col- can save a laboratory significant cost by
lect: urine or blood? While urine was once
precluding the need for further confirmathe preferred sample, that is no longer the
tions and testing.
case. Blood is now the preferred sample
because urine is the body’s reservoir for
Even if there was a negative testing result,
expelled toxins and waste products. As a this does not necessarily mean the officer
result, urine results are less likely to be was wrong or the subject did not ingest an
correlated to an opinion on impairment. impairing substance. Many substances are
Conversely, the amount of a substance in a extremely volatile and are metabolized
person’s blood system is more reflective of from the body before the blood is taken.
the substance’s effects on the nervous sys- Some substances can be quickly destroyed
tem because the substances are still being in the blood sample due to volatility, even
processed or metabolized by the human with the preservative contained in the grey
body. While blood samples are the general top tube. In addition, there are literally
trend in drug cases, urine can still be useful thousands of intoxicating substances on the
and should not be discarded.
market and new ones being developed

If a quantitation is obtained, prosecutors
then have to deal with the next myth,
namely that an ingested drug in a therapeutic dose does not create impairment. In
fact, many drugs taken in therapeutic doses
are highly impairing. For example, anybody having surgery will rely on a therapeutic dose of medication to allow for surgeons to perform the operation. The patient
will be impaired and unconscious on a
therapeutic dose. Although not an exhaustive list, some drugs that are highly impairing at therapeutic doses include LSD,
Ambien, and Soma. Any prosecutor handling a drug impaired driving case will
have to emphasize this with the jury and No Drugs Detected = Not Impaired
emphasize the physical or mental signs of
impairment.
Once a blood sample is obtained and a test
protocol is put in place, drugs or their metabolites are sometimes not detected. The
Drugged Drivers Easy to Identify?
resulting myth from a negative blood result
The next myth is that drugged drivers are is that there were no drugs ingested and the
easy to identify. Highly impaired drugged officer was wrong. While this is definitely
drivers are obviously easy to identify, but a possibility that should be considered, this
those who are mildly impaired frequently is not always the case. There may be many
escape arrest and prosecution. The alcohol other reasonable explanations for a negaequivalent is prosecuting a driver with a tive result. First, a negative result might be
low alcohol blood result or an individual listed in the report even when drugs were
who fails, but does well on field sobriety in fact detected. This might be true because
testing. These individuals may not be labs set cutoff levels on detecting drugs
“drunk,” but they are obviously a danger versus reporting drugs. If the lab obtains a
on the roads. The same principles apply to result, but the result is below their reportdrug impaired drivers. It is imperative that ing level, the lab will send out a negative
officers are trained on recognizing the report. A prosecutor should check with the
signs of drug impairment by taking classes
such the Drug Recognition Expert (DRE)
and Advanced Roadside Impaired Driving
Enforcement (ARIDE) courses. Additionally, your state prosecutor or law enforcement associations should have several
tools available to those interested to assist
in impaired driving detection and apprehension. By being proactive and recognizing drug impaired drivers, police officers
will subsequently arrest more offenders.
The fear of apprehension and prosecution
will increase as will deterrence.

Urine vs. Blood
Even with the difficulties of finding and
recognizing drug-impaired offenders, more
problems arise post-arrest. Many of these
individuals will offer a scientific sample
for breath as an alcohol rule out. After that,
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weekly. Labs are not able to develop protocols for detecting all of these substances.
The explosion in designer drugs and synthetics like “salvia,” “bath salts” and “K2”
are but a few examples of newly arriving
substances in need of newly developed
testing protocols.

Final Myth -- DRE Not Needed
The last, but not least, of these significant
myths is that the increasing use of blood
samples, courtesy of the No Refusal Program and recent reported case law decisions, will minimize the need for the DRE
or ARIDE programs. This could not be
further from the truth. In states where
there is no per se level for drug impaired
(Continued on Page 5)

Supreme Court held there is no due process violation in excluding irrelevant evidence and that the margin or error in the
breath testing equipment is irrelevant.

Idaho Traffic Law Update
State v. Ray, (2012):
A trooper following two vehicles turned on
his overhead lights to pull over the lead
vehicle (Subaru). Both cars pulled over,
and the trooper parked behind the Subaru
leaving several car lengths between his
patrol car and the rear vehicle (Toyota).
The trooper walked back to the Toyota to
tell the driver he was only stopping the
Subaru. He smelled the odor of marijuana
and eventually arrested Ray. The district
court held by walking towards the rear
vehicle, the officer seized its occupants
without a reasonable, articulable suspicion.
The Court of Appeals affirmed the district
court holding the officer’s act of walking
toward the car invoked the “except when
otherwise directed” language of Idaho
Code § 49-625(1), making a reasonable
person feel he was not free to leave. The
Idaho Supreme Court reversed stating, in
this case, the trooper did not seize the Toyota and its occupants by walking back to it.
The Court outlined the history of I.C. § 49625 explaining a driver is free to drive
away once the emergency or police vehicle
passes “except when otherwise directed by
a peace officer.” Thus, the driver is not
seized unless he or she is directed by the
officer not to leave. The typical way an
officer communicates the driver is not free
to leave is stopping the police car behind
the driver’s car while leaving the police
car’s overhead lights on. The purpose of
the statute is to prevent the driver’s car
from impeding the emergency or police
vehicle.

felt comfortable just driving away at that
point, but under the circumstances it did
not constitute a seizure. The Court reiterated that an officer does not seize a person
merely by approaching the person in a
public place and asking the person if he or
she would answer some questions. The
Court further explained the trooper did not
draw his gun or make any hand gestures
indicating the Toyota could not leave, or
even shine his flashlight at the car.

Elias-Cruz had been arrested for DUI and
having an open container in a motor vehicle. Her breath test results on the Lifeloc
FC20 showed a BrAC of 0.021 and 0.020.
Elias-Cruz was under 21 years of age. In
the civil ALS hearing she presented testimony from an expert witness on the margin of error of the testing equipment. The
argument was her actual blood alcohol
content could have been below 0.02 due to
the testing equipment’s margin of error.

Editor’s Note: Justice W. Jones dissented
from the majority opinion and agreed with
the lower courts’ analysis. Therefore, I
think it is worth mentioning the factors he
discussed. Justice Jones said Ray was unlawfully seized the moment the trooper got
out of his car and started walking back to
the Toyota. The factors cited include (1) it
was nighttime; (2) trooper was in a marked
patrol car; (3) overhead lights were still
flashing; and (4) he was wearing his Idaho
State Trooper uniform, which included a
badge and a gun. Justice Jones concluded
the trooper could have easily waved, from
his patrol car, for the Toyota to move
along. Jones concluded there was no need
to approach the Toyota until this hand signal was ignored.

The Court explained that after the 1987
amendments to Idaho Code § 18-8004,
there no longer needed to be a determination of alcohol concentration in the blood
to prove a per se violation. Such a violation could be established simply by the test
results (blood, breath or urine). Therefore,
a violation can be shown simply by the
results of a test for alcohol concentration
that complies with the statutory requirements. With that change, the margin of
error in the testing equipment is irrelevant.

The majority focused on the following
factors: (1) There was ample room to stop
behind Ray’s vehicle, if that was the officer’s intent; (2) he parked close to the lead
vehicle; (3) police car was in no way impeding the Toyota from leaving; and (4)
the timing from the stop to the first contact
with Ray was very short. Officers are encouraged to keep all of the above factors in
In this case, the trooper did not stop behind mind when making traffic stops and then
Ray’s car, but instead passed it and pulled documenting them in their report and testiin behind the Subaru. When the trooper fying in court.
stopped, he was parked 3-5 car lengths in
front of the Toyota. The Court held that by Elias-Cruz v. ITD, (2012):
passing the Toyota the trooper communicated the driver was free to leave. Ray ar- The Idaho Supreme Court reversed a disgues the trooper’s act of walking toward trict court holding that an Administrative
the Toyota indicated they were not free to License Suspension (ALS) hearing officer
leave, thereby constituting an unlawful must consider the margin of error of the
seizure. The Court disagreed holding it did breath testing instrument when determinnot constitute a seizure under either the ing whether the test results support suspension of the driver’s license. The disIdaho or U.S. Constitution.
trict court had held the hearing officer
The Court agreed the trooper’s actions violated Elias-Cruz’s right to due process
indicated he wanted to talk to the driver of law by failing to take into account the
and that the average person may not have margin of error of the Lifeloc FC20. The
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Editor’s Note: Idaho prosecutors should
be using this case for motions in limine
arguing margin of error, uncertainty of
measurement and similar claims are irrelevant and should not be allowed to be introduced in front of a jury.

State v. Kramer, (Ct.App.2012):
Kramer appeals his DUI conviction contending the trial judge erred in admitting
documents disclosed the day before trial
and that admission of the documents violated his Sixth Amendment right to confront witnesses. First, Kramer argued the
late disclosure of the certificates hampered
his ability to retain his own expert. Second,
Kramer argues it is error to admit the certificates in the place of live testimony.
(Continued on Page 5)
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and those that don’t are released from the
system.

drivers, we will need officers to testify
about the subject’s level of impairment
and whether it is consistent with a drug or
drugs. Evidence of physical and mental
impairment is still necessary and must be
proven beyond a reasonable doubt. In the
other states, the trained officer’s opinions
are critical to a successful prosecution.

Warren Diepraam is the Trial Division
and Vehicular Crimes Section Chief for
the Montgomery County Texas District
Attorney’s Office. Warren created Texas’s
first vehicular crimes callout teams. He
also pioneered the “No Refusal Program”
bringing prosecutors, police, nurses,
judges and others into centralized facilities to process impaired drivers and obtain
blood search warrants for those who refused to provide a voluntary evidentiary
sample. Warren was a guest speaker at
the IPAA’s 2012 Winter Conference.

A related myth is if an officer describes a
class of drugs different from what the lab
results show, the officer is wrong. Again,
this is not necessarily true. For example,
many drugs can affect people differently
and symptoms for one class of drugs may
mimic symptoms from another, especially
with poly-substance abusers. Additionally, some substances may not have been
detected due to cutoff levels or lack of
testing, even when they were present at
the time of the DRE evaluation. Lastly,
some drugs have a certain class of physical manifestations in one phase and another class in a different phase. For example, a person under the influence of a
stimulant may show symptoms of a depressant when in the downside, or crash
phase, of stimulant use. All these factors,
and more, should be considered when the
officer and the lab results conflict.
In conclusion, the new focus on drug impaired driving will require prosecutors to
become more knowledgeable in the process of obtaining blood evidence, the interpretation of lab analysis, and the effects
different types of drugs can have on the
human body. We have an ethical obligation to become familiar with these issues.
Through increased awareness and focus
on drugged driving and the myths associated with drugged driving, we can do a
better job of making our roadways safer
by ensuring that those in need of prosecution face the consequences of their actions

Traffic Law Update... Continued
The Court of Appeals found Kramer had
demonstrated no prejudice by any late disclosure. The breath test results had been
provided to defense counsel roughly one
year prior to his objection. At no point did
Kramer file a motion to compel or take any
independent steps to obtain the certificates.
Furthermore, Kramer presented no evidence he was prejudiced by the late disclosure. He could have called an expert witness to challenge the functioning of the
instrument without the certificates.
The Court also found the Intoxilyzer 5000
certificates are not testimonial and therefore do not trigger the Confrontation
Clause. The certificates are not admitted to
prove Kramer’s BAC was at or above the
legal limit, rather they were admitted as
proof the instrument was working properly.
The primary purpose of the certificates is
to guarantee accuracy and standardization
of all breath testing instruments used in all
Idaho police agencies. The certificates
support one fact (accuracy of the instrument) that, in turn, supports another fact
(blood alcohol level) that can establish
guilt. It is not direct proof of an element of
the crime of DUI.

Training & Conferences Notice
(Click on Course Names for More Information)

2012 IPAA Summer Conference — August 15-17, Garden City, Idaho
2012 IACP Annual DRE Conference — August 16-18, Seattle, Washington
2012 National TSRP Training — August 21-23, Denver, Colorado
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LAST CALL
This edition of For The Road includes
some significant case law in the area of
traffic safety. I encourage you to review
these 3 cases carefully and understand their
implications in traffic crimes prosecutions.
The Elias-Cruz case, although a civil decision, will certainly have some interesting
implications in DUI prosecution strategies.
This month also marks the start of
many different pieces of legislation passed
by the Idaho legislature during the 2012
session. For example, Idaho Code § 491401A makes “texting” while driving an
infraction. Texting is defined as the engaging in the review of, or manual preparation
and transmission of, written communications via a handheld wireless device.
Handheld devices are not confined to
just cell phones, but include other handheld wireless devices, such as GPS devices. Many of us have questions on how

successfully we will be able to investigate and prosecute this new law, but
the hope is our streets will be safer
from this deadly driving habit. I certainly welcome you to email me with
any questions, concerns or comments
regarding the texting infraction.
In my opinion, the most significant legislation making Idaho’s roadways safer was the passage of House
Bill 450 amending Idaho Code § 23New
940 to create an Alcohol Beverage
Legislation
Control Fund. In the April 2008 ediTakes Effect
tion of For The Road I discussed the
disparity between the number of Idaho
and do it consistently
ABC officers compared to the number of
throughout Idaho. Customer service will
alcohol licenses. No state had fewer ABC
also be enhanced with assistance offered to
officers.
licensees. I am convinced it will result in
Idaho Code § 23-940 now provides a
safer roadways and a better Idaho. It is
dedicated account and funding source for
certainly an improvement we can live with
ABC staffing and operations. They will
as we strive Towards Zero Deaths. Happy
now be better able to adequately ensure
Independence Day!
compliance with the alcohol beverage laws
--- Jared Olson, TSRP
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